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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Tom Miles, Opposition No.: 91216326
Opposer
¥- REPLY BRIEF IN SUPPORT OF
, . APPLICANT’S MOTION TO COMPEL
Continental Mills, Inc., DISCOVERY RESPONSES
Applicant.
Application No. 85823549
International Classes: 29 and 30

REPLY BRIEF IN SUPPORT OF APPLICANT’S
MOTION TO COMPEL DISCOVERY RESPONSES

Pursuant to 37 CFR § 2.119(c). and TRADEMARK TRIAL AND APPEAL BOARD
MANUAL OF PROCEDURE (“T.B.M.P.”) § 502.02(b) (2015), Applicant Continental Mills,
Inc. (“Applicant”), through its counsel Perkins Coie LLP, hereby submits this Brief in Support of
Applicant’s Motion to Compel Discovery Responses (“Motion™). For the reasons fully
articulated in the Motion, the Board should compel Opposer Tom Miles (“Opposer”) to respond
to Applicant’s discovery requests as set forth therein. Opposer’s arguments in opposition to the
Motion are premised on falsehoods in direct contradiction of the record and the idea that a
businessman who claims to have been operating since 2003 can locate exactly two relevant
documents regarding his activities. 24 TTABUVE 1-3.

The Opposer’s misstatements regarding the timing of Applicant’s document production
are discussed in detail in Applicant’s Brief in Opposition to Opposer’s Motion to Amend the
Notice of Opposition. 25 TTABVUE 4-5. As for Opposer’s attempt to rewrite the exchange
between the parties during discovery to reverse the roles of who requested the meet-and-confer
and who rejected that request, the documentary evidence as set forth in the Motion speaks for
itself. 21 TTABVUE 1-3. While Opposer has provided an updated set of Responses to
Applicant’s First Set of Interrogatories, these are identical with the initial responses provided by

Opposer but for the inclusion of a signed oath, ignoring Applicant’s requests for clarification of
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numerous responses. Opposer’s insistence that he has produced all available documents is both
absurd and contradicted by the record. Opposer has produced documents in the course of
settlement discussions that have not yet been produced during the discovery process. ! See
Exhibit 1, Declaration of John Halski in Support of Reply Brief, (“Halski Decl.”) at 9 2. In fact,
Opposer’s interrogatory responses refer to documents that he purports to have reviewed that
were not produced. See 21 TTABVUE 7-10 (identifying documents containing “trade secrets”
that Opposer will only “reveal[] to the Board under seal”, “flyers” and “product displays” that
were not included in his document production). It is simply inconceivable, moreover, that a
business allegedly operating in one capacity or another since 2003 (if Opposer’s interrogatory
responses are to be believed) has no more than two documents--an Excel chart and a single
collection of graphics and photos--responsive to such requests as “All documents and things
relating to the research, development, sales, use, purchase, resale, or marketing of Opposer’s
Goods under [ REAL FOOD... FOR REALLY BUSY PEOPLE! (‘Opposer’s Mark’)].” Unless
Opposer has a regular practice of shredding and destroying all documentary evidence on a daily
basis, it is simply not plausible that Opposer conducts his business without a paper trail of any
sort.

The prejudice to Applicant through Opposer’s evasive tactics and “hide the ball”
approach to discovery is real and substantive. Opposer’s Mark, which forms the entire basis of
Opposer’s likelihood of confusion claim against Applicant, is asserted solely on a common law
basis. The burden on Opposer is therefore twofold--i.e. Opposer must establish (a) the proper
scope of his purported rights based on actual use of Opposer’s Mark, as well as (b) priority over
Applicant’s earliest use of the opposed REAL FOOD FOR REAL PEOPLE and Design mark

(“Opposed Mark™). The information produced by Opposer thus far is woefully inadequate even

' Applicant has omitted these communications between counsel during settlement negotiations from the
briefing on the Motion pursuant to Fed. R. Evid. 408 (rendering communications between counsel during settlement
discussions inadmissible as evidence). Applicant reserves the right to oppose the introduction of these
communications into evidence at the time of trial, including specifically confidential communications from
Applicant to Opposer that have been produced by Opposer in discovery and also attached to Applicant’s Amended
Notice of Opposition.
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to establish a prima facie case of likelihood of confusion based on common law rights, let alone

to sufficiently identify the scope of Opposer’s rights or the basis for his priority claim. The

shortcomings of Opposer’s disclosures to date are compounded by the fact that they present

information that is inconsistent and at odds with the public record.

Starting with the actual use of Opposer’s Mark, Applicant has been treated to several

different, inconsistent descriptions of these goods:

128696640.2

In the initial Notice of Opposition, Opposer alleged that Opposer’s Mark had been
used in connection with ““Organic and non-organic dried and processed foods,
snacks, and energy snacks, primarily consisting of various mixtures of processed
vegetables, fruits, nuts, hemp, chia, and other edible seeds, and secondarily grains,
beans, cocoa beans, natural flavoring, herbs, and spices, primarily in the form of
trail mixes, powdered foods, granulated foods, food bars, and cereals; Individually
packaged and processed or dried foods and snacks, including primarily dried
vegetables, fruits, nuts, nut butters, hemp, and edible seeds; Potato chips; Potatoes
and other vegetables processed and cooked with coconut oil; Edible oils and fats;
Coconut, soy and hemp powder for food or milk substitute beverages.”

1 TTABVUE 2-3.

In the Amended Notice of Opposition, Opposer significantly revised the
description of goods offered in connection with Opposer’s Mark to “snack foods
containing miracle seeds including hemp and chia; bee pollen; dried sea
vegetables and other super greens and a proprietary blend of energizing herbs and
spices.” 14 TTABVUE 3, at 1.

In Opposer’s response to Applicant’s Interrogatory no. 6, Opposer described use
of Opposer’s Mark in the key period of June 6, 2011 to November 19, 2011 with
“energy granules and energy powder products.” 24 TTABVUE at Ex. A, pp. 2-3.
Opposer has filed two applications to register marks incorporating part or all of

Opposer’s Mark, including an application for the mark FOR REALLY BUSY
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PEOPLE (“FRBP Mark™) covering “nutritional supplements” in Class 5 and

claiming use since May 8, 2013. Halski Decl. at 193-4, Exs. A, C.?
Determining the actual use of Opposer’s Mark is both a prerequisite to Opposer meeting his
burden and essential to Applicant’s defense. Opposer must establish common law rights to
Opposer’s Mark based on actual use in commerce--i.e. placing goods bearing the mark in the
market “followed by continuous commercial utilization.” Silberstein v. Fox Entertainment
Group, Inc., 424 F. Supp. 2d 616, 75 U.S.P.Q.2d 1086 (S.D. N.Y. 2004), judgment aff'd, 82
U.S.P.Q.2d 1958, 2007 WL 1725506 (2d Cir. 2007). See also Crystal Entertainment &
Filmworks, Inc. v. Jurado, 643 F.3d 1313, 1320, 99 U.S.P.Q.2d 1197 (11th Cir. 2011)
(“Common-law trademark rights are ‘appropriated only through actual prior use in commerce.””’)
Applicant offers food goods that fall under Classes 29 and 30, as plainly set forth in the Opposed
Application. Opposer, on the other hand, routinely changes the description of his product but
appears to offer what is essentially a nutritional supplement (i.e. a Class 5 good). Insofar as
Opposer’s rights are defined by the actual use of Opposer’s Mark, the outcome of this case rests
in large part on clearly identifying the specific goods actually offered by Opposer. See, e. o
Inter IKEA Sys. B.V. v. Akea LLC, 110 USPQ2d 1734, 1742 (TTAB 2014) (merely because
nutritional supplements may be mixed with fruit juices does not render such goods similar
enough to support a likelihood of confusion); Learning Annex LLC v Chiquita Brands LLC, 2011
WL 1576731, *6 (TTAB April 13, 2011) (no likelihood of confusion between identical marks
offered for “fresh fruit” and “dietary supplement to enhance mental performance,” respectively),
citing In re Mars, Inc., 741 F.2d 395, 396(Fed. Cir. 1984) (CANYON mark on both candy bars
and fresh citrus fruits is not likely to cause confusion). Opposer’s apparently deliberate attempt
to obfuscate rather than clarify the issue is contrary to the purpose of these proceedings and
highly prejudicial to Applicant.

Likewise, the question of Opposer’s priority rights to Opposer’s mark has been blurred

? The second application is a composite mark featuring Opposer’s Mark and unrelated text and design
elements, filed on an “intent to use” basis and not directly related to these proceedings.

4
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by his submissions and responses in these proceedings.

In the initial Notice of Opposition, Opposer alleged that Opposer’s Mark had been
used “in interstate commerce since at least as early as 2011.” 1 TTABVUE 3, ] 2.
In the Amended Notice of Opposition, Opposer alleged that Opposer’s Mark had
been used “since June 1,2011.” 14 TTABVUE 3, at 1.

In the course of prosecuting an application for an unrelated mark (AM DOUBLE
NRG DOSE PM), Opposer represented to the United States Patent and Trademark
Office in a Request for Reconsideration after Final Action dated March 1, 2013
that “Real Food...For Really Busy People” was merely a “Slogan Ad Idea[].”
Halski Decl. at § 5, Ex. D. In the same response, an image similar in respects to
images produced by Opposer and purporting to show use of Opposer’s Mark in
2011 is shown with the caption “Photos of Real Energy product, display & logo

for intended commerce, pending approval of TM and Patent.” Id. (emphasis

added).

In support of the application for the FRBP Mark, Opposer claimed a first use date
of May 8, 2013 with “nutritional supplements” in Class 5. Halski Decl. at 93,
Ex. A. The specimens of use submitted by Opposer in connection with the FRBP
Mark include images of Opposer’s Mark, at least suggesting that Opposer

considered the earliest use of Opposer’s Mark was May 8, 2013. Id., Ex. B.

The burden falls on Opposer to present evidence establishing the first use of Opposer’s Mark. In

view of the prior representations by Opposer that the portion of the Opposer’s Mark FOR

REALLY BUSY PEOPLE was first used in May 8, 2013, Opposer bears a significantly heavier

burden to claim a priority date that precedes the first use date alleged in his own trademark

filings. Hydro-Dynamics, Inc. v. George Putnam & Co., Inc., 811 F.2d 1470, 1 U.S.P.Q.2d 1772

(Fed. Cir. 1987) (“Where an applicant seeks to prove a date earlier than the date alleged in its

application, a heavier burden has been imposed on the applicant than the common law burden of

preponderance of the evidence™); Martahus v. Video Duplication Services, Inc., 3 F.3d 417, n.7,

128696640.2
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27U.8.P.Q.2d 1846 (Fed. Cir. 1993) (Registrant who seeks to prove first use prior to the alleged
date of first use has “the burden of establishing that use by clear and convincing evidence instead
of mere preponderance of the evidence.”). Whether the standard is “preponderance of the
evidence” or heavier, Opposer cannot be permitted to rely on recollections and undisclosed
documents to avoid full and complete responses to discovery requests, leaving Applicant in the
dark until such time as he chooses to reveal whatever information he believes establishes the
primary elements of his claims. Far from leaving “[a]ll the priority cards [] on the table”
(24 TTABVUE 1), Opposer has made a paltry and self-serving disclosure of information that
leaves the most important questions unanswered or unclear to the prejudice of Applicant.
Applicant was compelled to file the present Motion in view of Opposer’s refusal to
engage in the discovery process in the spirit of good faith and candor. Applicant was and remains
willing to address any purported deficiencies that Opposer wishes to address with Applicant.
Opposer was given the entire discovery period to propose a convenient time to meet-and-confer
following Applicant’s repeated requests. Rather than cooperate with Applicant in good faith and
disclose relevant information in Opposer’s sole possession that will establish (or fail to establish)
his rights, Opposer seems intent on reducing this dispute to a “he said / she said” exchange
disconnected from the facts. Opposer’s decision not to engage in good faith, however, results
ultimately in prejudice to Applicant, who is attempting to understand and identify what rights
Opposer claims to have in relation to Applicant’s rights to the Opposed Mark. Applicant urges

the Board to make Opposer’s responsibilities in these proceedings clear.

<Remainder of page intentionally left blank>
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For the aforementioned reasons, Applicant respectfully requests that the Board approve

the Motion to Compel and grant the relief specifically requested therein.

DATED: November 20, 2015

CERTIFICATE OF SERVICE

I hereby certify that a copy of this REPLY
BRIEF IN SUPPORT OF APPLICANT’S MOTION
TO COMPEL DISCOVERY RESPONSES was sent
via email and first class U.S. Mail to counsel of record
for Opposer on November 20, 2015, as follows:

WENDY PETERSON

NOT JUST PATENTS LLC
PO BOX 18716
MINNEAPOLIS, MN 55418
UNITED STATES

Email: wsp@NJPLS.com

Signature: /John P. Halski/
Printed Name: John P. Halski

128696640.2

Respectfully submitted,

PERKINS COIE LLP

By: St Mool

GracéHan Stanton

John P. Halski

Attorneys for Applicant

1201 Third Avenue, Suite 4900
Seattle, Washington 98101-3099
(206) 359-8000
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Tom Miles, Opposition No.: 91216326
Opposer
¥ DECLARATION OF JOHN HALSKI IN
_ , SUPPORT OF REPLY BRIEF IN SUPPORT OF
Continental Mills, Inc., APPLICANT’S MOTION TO COMPEL
Applicant. DISCOVERY RESPONSES

Application No. 85823549
International Classes: 29 and 30

DECLARATION

The undersigned, being hereby warned that willful false statements and the like so made
are punishable by fine or imprisonment, or both, under Section 1001 of Title 18 of the United
States Code, declares as follows:

1. [ am counsel for the applicant Continental Mills, Inc. (“Applicant”) in this
trademark opposition, and I have personal knowledge of the matters stated herein and am
competent to testify thereto.

2. On or about June 8, 2014 and October 10, 2014, Applicant received documents
from Opposer’s counsel consisting of (a) images of products alleged to be sold and under
development featuring Opposer’s mark REAL FOOD... FOR REALLY BUSY PEOPLE!, (b) an
Excel chart purporting to reflect sales of goods from June 2011 to August 2012, and (c) a list
labeled “Ingredients Original all formulas updated 7-21-12.” The aforesaid documents include
images and information not produced by Opposer in the course of discovery in this Opposition.

3 Attached hereto as Exhibit A is a true and correct copy of the TSDR records for
trademark application serial no. 85532317 (FOR REALLY BUSY PEOPLE). Attached hereto as
Exhibit B is a true and correct copy of the specimens submitted by Opposer Tom Miles

(“Opposer”) in connection therewith as downloaded from TSDR.
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4. Attached hereto as Exhibit C is a true and correct copy of the TSDR records for
trademark application serial no. 86049631 (RE REAL ENERGY REAL FOOD. . .FOR
REALLY BUSY PEOPLE and Design).

5. Attached hereto as Exhibit D is a true and correct copy of excerpts from a Request
for Reconsideration after Final Action filed by Opposer for trademark application serial no.

85564034 (AM DOUBLE NRG DOSE PM) dated March 1, 2013 as downloaded from TSDR.
DATED: November 20, 2015

PERKINS COIE LLP

By:%m"

John(P/ Halski

Attorney for Applicant

1201 Third Avenue, Suite 4900
Seattle, Washington 98101-3099
(206) 359-8000
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Status Search SN 86018805

STATUS DOCUMENTS

Generated on:

Mark:

MAINTENANCE Back to Search . Print

This page was generated by TSDR on 2015-11-20 17:11:50 EST

FOR REALLY BUSY PEOPLE

FOR REALLY BUSY PEOPLE
US Serial Number: 85532317 Application Filing Date: ~ Feb. 02, 2012
US Registration Number: 4621524 Registration Date:  Oct. 14, 2014
Filed as TEAS Plus:  Yes Currently TEAS Plus:  Yes
Register:  Principal
Mark Type: Trademark
Status: Registered. The registration date is used to determine when post-registration maintenance documents are due.
Status Date: Oct. 14, 2014
Publication Date:  Jun. 26, 2012 Notice of Allowance Date:  Aug. 21, 2012
~ Mark Information a Collapse Al
Mark Literal Elements: FOR REALLY BUSY PEOPLE
Standard Character Claim:  Yes. The mark consists of standard characters without claim to any particular font style, size, or color.
Mark Drawing Type: 4 - STANDARD CHARACTER MARK
~ Goods and Services
Note:
The following symbols indicate that the registrant/owner has amended the goods/services:
« Brackets [..] indicate deleted goods/services;
« Double parenthesis ((..)) identify any goods/services not claimed in a Section 15 affidavit of incontestability; and
« Asterisks *..* identify additional (new) wording in the goods/services.
For: Nutritional supplements
International Class(es): 005 - Primary Class U.S Class(es): 006, 018, 044, 046, 051, 052
Class Status: ACTIVE
Basis: 1(a)
First Use: May 08, 2013 Use in Commerce: May 12, 2013
~ Basis Information (Case Level)
Filed Use: No Currently Use:  Yes Amended Use: No
Filed ITU: Yes Currently ITU:  No Amended ITU: No
Filed 44D: No Currently 44D:  No Amended 44D: No
Filed 44E: No Currently 44E: No Amended 44E: No
Filed 66A: No Currently 66A:  No
Filed No Basis: No Currently No Basis:  No

~ Current Owner(s) Information

Owner Name:

DBA, AKA, Formerly:

Miles, Dr. Tom

DBA REAL ENERGY

http://tsdr.uspto.gaov 11/20/201E



Status Search SN 86018805

Owner Address:

Legal Entity Type:

20 Liberty Boulevard
Malvern, PENNSYLVANIA UNITED STATES 19355

INDIVIDUAL Citizenship:

~ Attorney/Correspondence Information

Attorney of Record - None

Correspondent

Domestic Representative

Domestic Representative

Domestic Representative e-

~ Prosecution History

Date

Name/Address:

Correspondent e-mail:

Oct. 14, 2014

Sep.

Sep.
Aug.
Aug.
Aug.
Aug.

Mar.
Mar.
Mar.
Mar.
Mar.
Mar.
Feb.
Sep.
Sep.
Sep.
Aug.

06, 2014

05, 2014
26, 2014
26, 2014
19, 2014
14, 2014

31, 2014
31, 2014
31, 2014
22,2014
22,2014
14,2014
28,2014
03, 2013
03, 2013
03, 2013
21,2013

Jul. 21, 2013

Aug.

15, 2013

Jul. 21, 2013

Jun.

Jun.

15, 2013

15, 2013

TOM MILES
20 LIBERTY BLVD.
MALVERN, PENNSYLVANIA UNITED STATES 19355

610-647-2940

tommiles.nrgdr@gmail.com Correspondent e-mail
Authorized:
Tom Phone:

UNITED STATES

Yes

610-647-2940

@

tommiles.nrgdr@gmail.com Domestic Representative e-  Yes
mail Authorized:
Description Proceeding Number

REGISTERED-PRINCIPAL REGISTER

NOTICE OF ACCEPTANCE OF STATEMENT OF USE
E-MAILED

ALLOWED PRINCIPAL REGISTER - SOU ACCEPTED

TEAS/EMAIL CORRESPONDENCE ENTERED 70633
CORRESPONDENCE RECEIVED IN LAW OFFICE 70633
ASSIGNED TO LIE 70633

TEAS REQUEST FOR RECONSIDERATION
RECEIVED

NOTIFICATION OF FINAL REFUSAL EMAILED

FINAL REFUSAL E-MAILED

SU - FINAL REFUSAL - WRITTEN 78048
TEAS/EMAIL CORRESPONDENCE ENTERED 69712
CORRESPONDENCE RECEIVED IN LAW OFFICE 69712
ASSIGNED TO LIE 69712
TEAS RESPONSE TO OFFICE ACTION RECEIVED
NOTIFICATION OF NON-FINAL ACTION E-MAILED
NON-FINAL ACTION E-MAILED

SU - NON-FINAL ACTION - WRITTEN 78048
STATEMENT OF USE PROCESSING COMPLETE 76538
USE AMENDMENT FILED 76538

CASE ASSIGNED TO INTENT TO USE PARALEGAL 76538
TEAS STATEMENT OF USE RECEIVED
ATTORNEY REVOKED AND/OR APPOINTED

TEAS REVOKE/APPOINT ATTORNEY RECEIVED

http://tsdr.uspto.gaov
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Status Search SN 86018805

Feb. 23, 2013 NOTICE OF APPROVAL OF EXTENSION REQUEST E-
MAILED

Feb. 21, 2013 EXTENSION 1 GRANTED 98765

Feb. 21, 2013 EXTENSION 1 FILED 98765

Feb. 21, 2013 TEAS EXTENSION RECEIVED

Feb. 21, 2013 ATTORNEY REVOKED AND/OR APPOINTED

Feb. 21, 2013 TEAS REVOKE/APPOINT ATTORNEY RECEIVED

Feb. 21, 2013 TEAS CHANGE OF CORRESPONDENCE RECEIVED

Aug. 21, 2012 NOA E-MAILED - SOU REQUIRED FROM APPLICANT

Jun. 26, 2012 OFFICIAL GAZETTE PUBLICATION CONFIRMATION E
-MAILED

Jun. 26, 2012 PUBLISHED FOR OPPOSITION

Jun. 06, 2012 NOTIFICATION OF NOTICE OF PUBLICATION E-
MAILED

May 08, 2012 APPROVED FOR PUB - PRINCIPAL REGISTER

May 08, 2012 ASSIGNED TO EXAMINER 78048

Feb. 07, 2012 NEW APPLICATION OFFICE SUPPLIED DATA

ENTERED IN TRAM
Feb. 06, 2012 NEW APPLICATION ENTERED IN TRAM

~ TM Staff and Location Information

TM Staff Information - None
File Location

Current Location:  PUBLICATION AND ISSUE SECTION Date in Location:

~ Assignment Abstract Of Title  Information - None recorded

~ Proceedings - None recorded

http://tsdr.uspto.gaov
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Status Search SN 86049631

STATUS DOCUMENTS

Generated on:

Back to Search Print

This page was generated by TSDR on 2015-11-20 17:13:31 EST

Mark: RE REAL ENERGY REAL FOOD .. .FOR REALLY BUSY PEOPLE

US Serial Number:
Register:
Mark Type:

Status:

Status Date:

Publication Date:

Mark Information

Mark Literal Elements:
Standard Character Claim:
Mark Drawing Type:

Description of Mark:

Color Drawing:
Color(s) Claimed:
Disclaimer:

Design Search Code(s):

Goods and Services

Note:

86049631 Aug. 27, 2013

Application Filing Date:
Principal
Trademark

An opposition after publication is pending at the Trademark Trial and Appeal Board. For further information, see TTABVUE on the Trademark
Trial and Appeal Board web page.

Sep. 23, 2014

Aug. 26, 2014

RE REAL ENERGY REAL FOOD . . .FOR REALLY BUSY PEOPLE
No
3 - AN ILLUSTRATION DRAWING WHICH INCLUDES WORD(S)/ LETTER(S)/NUMBER(S)

The mark consists of the mark consists of a red "R" with red shading incorporating a white figure of a runner with four red and silver motion lines
to the left of the "R" and to the right of the "R" appears a silver "E" with grey shading. Below the "RE" are the words "REAL" in red and
"ENERGY" in silver, and below that are the words in silver - "REAL FOOD. . .FOR REALLY BUSY PEOPLE!".

Yes
The color(s) red, white, silver and grey is/are claimed as a feature of the mark.
"ENERGY"

02.01.02 - Men depicted as shadows or silhouettes of men; Silhouettes of men

02.09.05 - Humans, including men, women and children, depicted running; Running, humans

26.17.07 - Heat, lines depicting; Lines depicting speed, propulsion, heat or wind; Wind, lines depicting; Propulsion, lines depicting; Speed, lines
depicting

27.03.02 - Humans forming letters or numerals; Humans forming punctuation

The following symbols indicate that the registrant/owner has amended the goods/services:
« Brackets [..] indicate deleted goods/services;
« Double parenthesis ((..)) identify any goods/services not claimed in a Section 15 affidavit of incontestability; and
« Asterisks *..* identify additional (new) wording in the goods/services.

For:

International Class(es):
Class Status:

Basis:

Fruit and vegetable based beverages, namely, fruit and vegetable juice drinks; non-alcoholic soy, almond, rice, hemp or coconut based
beverages not used as a milk substitute; sports beverages; energy beverages; beverages in aerated form, namely, aerated water, sparkling
water, natural sodas, flavored with additives in the nature of powdered seaweed, vitamins, minerals, lemon, chia, fruit juice, and stevia;
beverages in non-aerated form, namely, bottled water, spring water, mineral water, coconut water; flavored non-aerated beverages or waters with
additives in the nature of seaweed powder, vitamins, minerals, lemon, chia, fruit juice, and stevia, namely, bottled water, spring water, mineral
water, coconut water; powdered formulas for making beverages, namely, sports beverages, isotonic drinks, fruit and vegetable based beverages;
fruit, almond, soy or coconut milk not used as a milk substitute concentrates and purees used as ingredients for beverages; vegetable and fruit
concentrates and purees used as ingredients for fruit and vegetable beverages; fruit-flavored beverages; non-alcoholic beverages with tea flavor;
non-alcoholic beverages, namely, non-alcoholic cocktails; non-alcoholic fruit extracts used in the preparation of beverages; coconut water with
flavor extracts; fruit and vegetable drinks containing additives in the nature of chia, apple cider vinegar, kombucha, lemon, stevia, herbs and
spices; fermented non-alcoholic beverages, namely, kombucha tea flavored drinks

032 - Primary Class U.S Class(es): 045, 046, 048
ACTIVE

1(b)

Basis Information (Case Level)

http://tsdr.uspto.gaov
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Status Search SN 86049631

Filed Use: No
Filed ITU: Yes
Filed 44D: No
Filed 44E: No
Filed 66A: No

Filed No Basis: No

Current Owner(s) Information

Owner Name: Miles, Tom Dr.

DBA, AKA, Formerly:

Owner Address: TOM MILES

20 LIBETY BLVD

DBA REAL ENERGY

Currently Use:  No
Currently ITU:  Yes
Currently 44D:  No
Currently 44E:  No
Currently 66A:  No

Currently No Basis:  No

MALVERN, PENNSYLVANIA UNITED STATES 19355

Legal Entity Type:  INDIVIDUAL

Attorney/Correspondence Information

Attorney of Record

Citizenship:

Docket Number:  TM0022
Correspondent
Correspondent WENDY PETERSON
Name/Address: NOT JUST PATENTS LLC

PO BOX 18716

MINNEAPOLIS, MINNESOTA UNITED STATES 55418

Phone: 610-647-2940

Correspondent e-mail: ~ tommiles.nrgdr@gmail.com Correspondent e-mail
Authorized:
Domestic Representative - Not Found
Prosecution History
Date Description
Sep. 23, 2014 OPPOSITION INSTITUTED NO. 999999
Sep. 23, 2014 OPPOSITION PAPERS RECEIVED AT TTAB
Aug. 26, 2014 OFFICIAL GAZETTE PUBLICATION CONFIRMATION E-
MAILED
Aug. 26, 2014 PUBLISHED FOR OPPOSITION
Aug. 06, 2014 NOTIFICATION OF NOTICE OF PUBLICATION E-MAILED
Jul. 21, 2014 LAW OFFICE PUBLICATION REVIEW COMPLETED
Jul. 15, 2014 APPROVED FOR PUB - PRINCIPAL REGISTER
Jul. 11, 2014 EXAMINER'S AMENDMENT ENTERED
Jul. 11, 2014 NOTIFICATION OF EXAMINERS AMENDMENT E-MAILED
Jul. 11, 2014 EXAMINERS AMENDMENT E-MAILED
Jul. 11, 2014 EXAMINERS AMENDMENT -WRITTEN
Jul. 09, 2014 ASSIGNED TO EXAMINER
Jun. 29, 2014 NOTIFICATION OF NON-FINAL ACTION E-MAILED
Jun. 29, 2014 NON-FINAL ACTION E-MAILED
Jun. 29, 2014 NON-FINAL ACTION WRITTEN
Jun. 13, 2014 TEAS/EMAIL CORRESPONDENCE ENTERED
Jun. 13, 2014 CORRESPONDENCE RECEIVED IN LAW OFFICE
Jun. 13, 2014 TEAS RESPONSE TO OFFICE ACTION RECEIVED
Dec. 17, 2013 NOTIFICATION OF NON-FINAL ACTION E-MAILED
Dec. 17, 2013 NON-FINAL ACTION E-MAILED

http://tsdr.uspto.gaov

Amended Use:
Amended ITU:
Amended 44D:

Amended 44E:

UNITED STATES

Yes

Proceeding Number

218484

73787

88888
6328
6328
86868
86868
6325
6325
83695
88889

88889

6325
6325

No

No

No

No

11/20/201E



Status Search SN 86049631

Dec.

Sep.

Sep.

Sep.
Sep.
Sep.
Sep.
Sep.

Aug.

17,2013

.10, 2013

22,2013

30, 2013

24,2013
22,2013
20, 2013
07,2013
06, 2013

30, 2013

NON-FINAL ACTION WRITTEN
ASSIGNED TO EXAMINER

APPLICANT AMENDMENT PRIOR TO EXAMINATION -

ENTERED

APPLICANT AMENDMENT PRIOR TO EXAMINATION -

ENTERED
ASSIGNED TO LIE

TEAS VOLUNTARY AMENDMENT RECEIVED

TEAS VOLUNTARY AMENDMENT RECEIVED

NOTICE OF DESIGN SEARCH CODE E-MAILED

NEW APPLICATION OFFICE SUPPLIED DATA ENTERED IN

TRAM
NEW APPLICATION ENTERED IN TRAM

TM Staff and Location Information

TM Staff Information

File Location

Current Location:

TM Attorney: KENEALY, NATALIE LANGF

PUBLICATION AND ISSUE SECTION

Assignment Abstract Of Titl e Information - None recorded

Proceedings

Summary

Number of Proceedings:

Type of Proceeding: Opposition

Associated marks
Mark
RE REAL ENERGY REAL FOOD .. .FOR REALLY BUSY PEOP

Associated marks

Mark

5-HOUR ENERGY

Proceeding Number:

Status:

Interlocutory Attorney:

Name:

Correspondent Address:

Correspondent e-mail:

Name:

Correspondent Address:

Correspondent e-mail:

Party type
1
91218484
Pending
YONG OH (RICHARD) KIM
Defendant

Tom Miles dba Real Energy

WENDY PETERSON

NOT JUST PATENTS LLC

PO BOX 18716

MINNEAPOLIS MN UNITED STATES , 55418

wsp@NJPLS.com

Law Office Assigned:

Date in Location:

Filing Date:

Status Date:

Application Status

Plaintiff(s)
International IP Holdings, LLC
CHRISTOPHER WILLIAM SCHNEIDER
OAKLAND LAW GROUP PLLC

38955 HILLS TECH DRIVE
FARMINGTON HILLS MI UNITED STATES , 48331

Opposition Pending

cschneider@oaklandlawgroup.com _, trademarks@oaklandlawgroup.com

Application Status

Section 8 and 15 -
Accepted and
Acknowledged

Registered

Registered

Registered

http://tsdr.uspto.gaov

83695
83695
73787

73787

73787

LAW OFFICE 104

Jul. 21, 2014

Proceeding type

Sep 23, 2014

Sep 23, 2014

Serial Number

86049631

Serial Number

77643731

85007217
85007326
85124847

Registration Number

Registration Number
3698044

3876771
3876785

3940928

11/20/201E



Status Search SN 86049631

5-HOUR ENERGY EXTRA STRENGTH
ENERGY HOUR 5
ENERGY HOUR 5
ENERGY HOUR 5

Registered
Registered
Registered
Registered

Registered

Registered
Registered

Prosecution History

NOTICE AND TRIAL DATES SENT; ANSWER DUE:

D MOT FOR EXT W/ CONSENT
EXTENSION OF TIME GRANTED

TRIAL DATES REMAIN AS SET

CHANGE OF CORRESP ADDRESS

D APPEARANCE / POWER OF ATTORNEY

D MOT TO REOPEN DISCOVERY

D MOT TO CONSOLIDATE

MOT TO AMEND ANS OR COUNTERCLAIM/AMENDED ANS OR COUNTERCLAIM

Entry Number History Text

1 FILED AND FEE

2

3 PENDING, INSTITUTED
4

5

6 D MOT TO SUSPEND
-

8 ANSWER

9

10

11

12

13

14

CONSOLIDATED - CHILD OF 91216399

http://tsdr.uspto.gaov

85125017
85131851
85132099
85132321
85132391
85255011
85319463

Date

Sep 23, 2014
Sep 23, 2014
Sep 23, 2014
Oct 16, 2014
Oct 16, 2014
Nov 18, 2014
Nov 24, 2014
Dec 12, 2014
Dec 23, 2014
Dec 23, 2014
Dec 28, 2014
Dec 28, 2014
Dec 28, 2014
Feb 10, 2015

3940929
3940946
4116951
4120360
4120361
4134079

4315511
Due Date

Nov 02, 2014

11/20/201E



EXHIBIT D



PTO Form 1960 (Rev 9/2007)
OMB No. 0651-0050 (Exp. 07/31/2017)

Request for Reconsideration after Final Action

The table below presents the data as entered.

SERIAL NUMBER | 85564034

LAW OFFICE

ASSIGNED LAW OFFICE 113

MARK SECTION

MARK http://tess2.uspto.gov/ImageAgent/ImageAgentProxy?getimage=8556403«

LITERAL ELEMENT AM DOUBLE NRG DOSE PM

STANDARD

CHARACTERS YES

USPTO-GENERATED

IMAGE YES

AR ST The mark consists of standard characters, without claim to any particular fc

style, size or color.
ADDITIONAL STATEMENTS SECTION

MISCELLANEOUS I look forward to working together with the Trademark Office in order to
STATEMENT register my unique and valid mark. Tom Miles

MISCELLANEOUS FILE NAME(S)

o CINALPDE mis. 7123024835-211741359 . Appeal for_Double_Dose. pdf
CONVERTED PDF

FILE(S) \TICRS\EXPORT16\IMAGEOUT16\855\640\85564034\xmI12\RFR0002. ]|
(12 pages)

\TICRS\EXPORT16\IMAGEQOUT16\855\640\85564034\xmI12\RFR0003.]I

\TICRS\EXPORT16\MAGEOUT16\855\640\85564034\xmI12\RFR0004.]I

\TICRS\EXPORT16\IMAGEQOUT16\855\640\85564034\xmI12\RFR0005.]I

\TICRS\EXPORT16\IMAGEOUT16\855\640\85564034\xmI12\RFR0006.]I

\TICRS\EXPORT16\IMAGEQOUT16\855\640\85564034\xmI12\RFR0007.]I

\TICRS\EXPORT16\IMAGEOUT16\855\640\85564034\xmI12\RFR0008.]I

\TICRS\EXPORT16\IMAGEQOUT16\855\640\85564034\xmI12\RFR0009.]I




ORIGINAL PDF
FILE

CONVERTED PDF
FILE(S)
(4 pages)

ORIGINAL PDF
FILE

CONVERTED PDF
FILE(S)
(1 page)

ORIGINAL PDF
FILE

CONVERTED PDF
FILE(S)
(1 page)

ORIGINAL PDF
FILE

CONVERTED PDF
FILE(S)
(7 pages)

ORIGINAL PDF
FILE

CONVERTED PDF
FILE(S)
(1 page)

\TICRS\EXPORT16\MAGEOUT16\855\640\85564034\xmI12\RFR0010.JI

\TICRS\EXPORT16\IMAGEQOUT16\855\640\85564034\xmI12\RFR0011.]I

\TICRS\EXPORT16\IMAGEOUT16\855\640\85564034\xmI12\RFR0012.]I

\TICRS\EXPORT16\IMAGEQOUT16\855\640\85564034\xmI12\RFR0013.]I

mis-7123024835-
211741359 . Letter to Examining Attorney Amy Kelly.pdf

\TICRS\EXPORT16\IMAGEQOUT16\855\640\85564034\xmI12\RFR0014.]I

\TICRS\EXPORT16\IMAGEQOUT16\855\640\85564034\xmI12\RFR0015.]I

\TICRS\EXPORT16\IMAGEOUT16\855\640\85564034\xmI12\RFR0016.JI

\TICRS\EXPORT16\IMAGEQOUT16\855\640\85564034\xmI12\RFR0017.]I

mis-7123024835-
211741359 . marketing material to _add to our_displays..pdf

\TICRS\EXPORT16\IMAGEQOUT16\855\640\85564034\xmI12\RFR0018.]I

mis-7123024835-211741359 . Packaging for Rip N _Zip.pdf

\TICRS\EXPORT16\IMAGEOUT16\855\640\85564034\xmI12\RFR0019.]I

mis-7123024835-211741359 . patent info for REAL ENERGY..pdf

\TICRS\EXPORT16\IMAGEOUT16\855\640\85564034\xmI12\RFR0020.]I

\TICRS\EXPORT16\IMAGEOUT16\855\640\85564034\xmI12\RFR0021.]I

\TICRS\EXPORT16\MMAGEOUT16\855\640\85564034\xmI12\RFR0022.]I

\TICRS\EXPORT16\IMAGEQOUT16\855\640\85564034\xmI12\RFR0023.]I

\TICRS\EXPORT16\MAGEOUT16\855\640\85564034\xmI12\RFR0024.]I

\TICRS\EXPORT16\IMAGEQOUT16\855\640\85564034\xmI12\RFR0025.]I

\TICRS\EXPORT16\IMAGEOUT16\855\640\85564034\xmI12\RFR0026.]I

mis-7123024835-211741359 . Slogans trademarks 1.pdf

\TICRS\EXPORT16\IMAGEQOUT16\855\640\85564034\xmI12\RFR0027.]I




ORIGINAL PDF
FILE

CONVERTED PDF
FILE(S)
(1 page)

ORIGINAL PDF
FILE

CONVERTED PDF
FILE(S)
(1 page)
ORIGINAL PDF
FILE

CONVERTED PDF
FILE(S)
(1 page)

mis-7123024835-211741359 . xx_double NRG dose.pdf

\TICRS\EXPORT16\IMAGEOUT16\855\640\85564034\xmI12\RFR0028.]I

mis-7123024835-211741359 . xx_double nrg dose cocoa.pdf

\TICRS\EXPORT16\IMAGEOUT16\855\640\85564034\xmI12\RFR0029.]I

mis-7123024835-211741359 . Packaging for Pick me up sticks.pdf

\TICRS\EXPORT16\IMAGEOUT16\855\640\85564034\xmI12\RFR0030.JI

SIGNATURE SECTION

RESPONSE
SIGNATURE

SIGNATORY'S NAME

SIGNATORY'S
POSITION

SIGNATORY'S PHONE
NUMBER

DATE SIGNED

AUTHORIZED
SIGNATORY

CONCURRENT
APPEAL NOTICE
FILED

/Thos | Miles/

Thomas | Miles

Owner

610-647-2940

03/01/2013

YES

NO

FILING INFORMATION SECTION

SUBMIT DATE

TEAS STAMP

Fri Mar 01 21:28:17 EST 2013

USPTO/RFR-71.230.248.35-2
0130301212817654421-85564
034-5009b88f7280b46a3e133
aadacl3lel4afl22abf36lade
68540al12ea612d9f26-N/A-N/
A-20130301211741359411









